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The paper clarified that the current stage is characterized by an integrated
approach to developing a strategy for the improvement of public-private partnership,
in particular through paying a greater attention to social aspects. Considerable
attention is paid to the problems of the formation of mechanisms and methodological
foundations of concession agreements, as well as the main factors that hinder its
successful use. The emphasis is placed on the fact that the concession contract is a kind
of business and economic contract, it is evidenced by its compliance with the features
inherent in economic contracts, namely, it is concluded between the subjects of the
economic activity or between one or more such persons and the non-operating legal
entity in connection with the implementation of their economic activity.
As a result of the research, the economic and legal nature of the concession
agreement with the identification of features were determined, namely: 1) the parties
of such an agreement are the public administration body on the one side and subject of
management on the other; 2) essential conditions of the agreement are term and
lucrative (paid) nature; 3) the purpose of concluding such contract is to meet public
needs; 4) the subject of the contract is the right to create, construct, improve, manage
or operate the object of the concession; 5) the object of the concession is only property
of a public form of ownership; 6) the possibility of establishing additional restrictions
by legal acts passed by bodies of public administration, which significantly affect the
results of the concessionaire's economic and business activity. In addition, changes to
the current legislation were proposed in order to improve concession activities.
The distinction between general and special kinds of concession agreements is
carried out on the basis of the legal regulation nature. The maximum term for
conclusion of the concession contract is substantiated. It is proposed to supplement the
list of essential conditions of the concession agreement by the following points: 1) the
obligations of the concessionaire (as a debtor) regarding the use of new highly effective
technologies at the facility; 2) the forms of concessionaire's (as a creditor) monitoring
of compliance with the conditions of concession agreement by other part; 3) standards
of goods (works, services) quality provided by the concessionaire (as a debtor); 4)
requirements for the protection of the environment; 5) mutual obligations of the
concession agreement parties to develop the social and transport infrastructure of the
transferred object. The necessity to consolidate in the Law of Ukraine "On
Concessions" a list of circumstances, whose occurrence may cause the termination of
concession contract at the request of one of the concession parties, is substuntiated.

Introduction
In the conditions of development of partnership
relations between the state and private investors, such a
kind of cooperation as a concession plays a significant role in
attraction of additional investments, the legal form of which
is the concession agreement. It should be noted that the
concept of "public-private partnership" has become part of

domestic science and legislation more recently, and the
Ukrainian definition has its origin from the English
equivalent of this term which is widely used in foreign
countries to refer to relations between the state and
business (Tarash, Petrova, 2015, p. 128), in return, the
concession, as a kind of public-private partnership, began to
be used much earlier. On the territory of Ukraine it is
possible to trace a considerable experience of concession
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activity in the pre-revolutionary period in the field of
construction and exploitation of railways (Ukraine was part
of the Russian Empire), as well as concessions during the
NEP (Ukraine was part of the USSR).
The current stage is characterized by an integrated
approach to developing a strategy for the improvement of
public-private partnership, in particular through paying a
greater attention to social aspects. Considerable attention is
paid to the problems of the formation of mechanisms and
methodological foundations of concession agreements, as
well as the main factors that hinder its successful use.
The aim of the paper is to formulate, on the basis of the
analysis of available doctrinal approaches regarding the
legal nature of the concession agreement, the current
national legislation, as well as practices of foreign countries,
historically justified, scientifically grounded practical
recommendations for the improvement of national
concession legislation.
The theoretical basis of the research
Questions about the notion of concession and concession
agreement, concession relations, practice of concession
activity were investigated by domestic and foreign
scientists: A.V. Baghdasarova, O.I. Vikcharchuk, O.M. Vinnik,
A.M. Zakharchenko O.M. Zierova, O.A. Medvedev, O.E.Simson,
A.I. Popov, S.M. Shirokov and others.
The methodological basis of the research consists of a set
of general methods of scientific knowledge, as well as special
methods applied in the field of legal science. In particular,
the analysis of terms for concession agreements was
conducted with the use of methods of empirical research
(observation and comparison). The application of the
abstraction and extrapolation methods allowed to formulate
the features of a concession agreement. The comparative
legal method made it possible to determine the legal nature
of the concession agreement in Ukraine. The extraction and
analysis of the essential conditions of the concession
contract were carried out by using the system-structural
method, analysis and synthesis methods. Proposals for
economic and legal regulation improvement of the specified
activity were formulated on the basis of the use of
hypothesis and assumptions.
As a result of the research, the economic and legal nature
of the concession agreement with the identification of
features were determined, namely: 1) the parties of such an
agreement are the public administration body on the one
side and subject of management on the other; 2) essential
conditions of the agreement are term and lucrative (paid)
nature; 3) the purpose of concluding such contract is to meet
public needs; 4) the subject of the contract is the right to
create, construct, improve, manage or operate the object of
the concession; 5) the object of the concession is only
property of a public form of ownership; 6) the possibility of
establishing additional restrictions by legal acts passed by
bodies of public administration, which significantly affect the
results of the concessionaire's economic and business
activity. In addition, changes to the current legislation were
proposed in order to improve concession activities.
Discussion
The legal determination of the concession contract is
enshrined in Article 1 of the Law of Ukraine "On
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concessions", where a concession contract is an agreement
according to which the authorized executive body or local
self-government body (concessionaire as a creditor) provides
on a fee and on a time basis to an entrepreneur
(concessionaire as a debtor - the holder of a concession or
grant, especially for the use of land or commercial premises)
the right to create (build) and substantially improve it and
(or) perform its management (exploitation) in accordance
with the law in order to meet public needs (The Law of
Ukraine On concessions № 997-XIV, 1999, July 16).
There are ongoing discussions in the academic circles on
the legal nature of the concession agreement despite the
existing legal definition of the concession agreement. The
analysis of the scientific works allows to distinguish three
main approaches concerning the legal nature of concession
contracts.
The representatives of the first approach consider the
concession contract as an administrative act. So,
S.V.Shorokhov in his work investigated the concession
agreement in russian legislation and he believes that the
concession agreement is an administrative and legal
agreement of the state or a municipal entity in the person of
authorized bodies with private entrepreneurs, which has
granting private entrepreneur right to use state property or
right to carry out authorities, aimed at the realization of a
certain public function as the subject (Shorokhov, 2009, p.
11-12).
In his opinion, concession agreements as a kind of
administrative-legal agreement is characterized by the
following (Shorokhov, 2009, p. 11-12): 1) it forms relations
between unequal by status entities - public-law entities
represented by the competent authorities and individuals, as
evidenced by a number of mandatory clauses of the
agreement; 2) such agreements are concluded only with
respect to public ownership, which distinguishes the
concession as a form of indirect management from a civil
law contract of commercial concession (franchising); 3) is
subject to regulation by special legislation, based, first of all,
on public-law methods; 4) the necessity of ensuring public
interest in a concession agreement provides for the
recognition by the concessionaire (as a creditor) of certain
unilateral rights; 5) the public and legal nature of the
concession agreement is also manifested in the fact that it
can be concluded only in accordance with typical concession
agreements approved by the administrative act of the
concessionaire (as a creditor).
Concerning the second approach, a concession contract
is a civil law contract. Shirokov S.M. is considering the
concession agreement from a civil position precisely, and
gives such arguments in favor of the civil law nature of the
concession agreements (Shirokov, 2012, p. 15): 1) the
management of the public property (administrative unit) is
always carried out with the help of the civil law institutions,
and the concession agreement is only one of them; 2) the
mechanism of admission concessionaire as a debtor to
participate in the concession agreement has not
administrative impact, but has civil and legal character; 3)
the methods of the control of the concessionaire as a creditor
for the actions of the concessionaire as a debtor for the
implementation of the concession agreement are established
by the agreement; 4) the concessionaire's (as a creditor)
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liability for failure to comply with the terms of the
concession agreement has a civil character.
According to the third, synthetic approach, the
concession agreement is a complex inter-branch institution a special agreement, which includes both private law and
public-law elements (that is, a variant of a mixed contract).
This approach is supported by I.A. Drozdov, and in his
opinion, the concession agreement, as a mixed contract
contains elements of lease, construction contract, trust
management and a number of other treaties (Drozdov, 2006,
p. 53).
As a form of public-private partnership the concession is
considered by Zakharchenko A.M.
It is worth noting that in Ukraine, unlike other postSoviet countries, there is the Economic Code of Ukraine since
January 2003, which defines the basic principles of business
in Ukraine and regulates economic relations, that arise in the
process of the organization and implementation of the
economic activity between economic entities, as well as
between these entities and other parties in the field of
economic relations. And also, the branch of the economic
law, which, according to P. Prilutsky, is characterized by the
"peculiarities of the structural type, the specificity of the
subject structure, dependence and expediency", and the
specifics of economic relations that make up his subject,
subject structure and expediency, and, which of course
deserves recognition (Prilutsky, 2011, p. 99).
It is the norms of the Commercial Code of Ukraine,
Chapter 40, which lay down general provisions on
concessions.
Thus, a concession contract is a kind of the economic
contract, as evidenced by its compliance with the features
inherent in economic contracts, namely, it is concluded
between the subjects of the economic activity or between
one or more such persons and the non-operating legal entity
in connection with the implementation of their economic
activity (Andreeva, Hetmanets, Grishina, 2014, p. 96).
It is possible to distinguish the following features of a
concession agreement from the abovementioned definition:
1) the parties of such agreement are: the public
administration body from one side, the subject of economic
activity, which carries out commercial business – from the
other one; 2) the essential terms of the contract have fixed
and paid nature; 3) the purpose of concluding a contract is to
meet public needs; 4) the subject of the contract is a
property (the right to create, construct, improve, manage or
operate the object of the concession) and the organizational
element; 5) the object of the concession is only property of a
public form of ownership; 6) the possibility of the additional
regulatory restrictions by public administration bodies that
significantly affect the results of the concessionaire's (as a
creditor) economic activities.
The analysis of the provisions of the Law of Ukraine "On
Concessions" makes it possible to assert that it provides
general provisions concerning the form, content and
procedure for concession agreement conclusion. In addition,
by the nature of legal regulation, they can be differentiated
into general and special. The general contract of the
concession can be considered when it is concluded in
accordance with the abovementioned law, and special - in
case of the conclusion of a contract on the basis of special
legislation, in particular, which operates in the areas of heat
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supply, water supply and drainage, fuel and energy complex,
as well as construction and operation of automobile roads
and so on.
A term is a special feature of the concession agreement.
The concession agreement is concluded for the term which is
specified in the contract and it should be at least 10 years
and not more than 50 years (The Law of Ukraine On
concessions № 997-XIV,1999, July 16). According to the
Register of Concession Agreements (Register of concession
contracts: official portal of the State Property), which is
managed by the State Property Fund of Ukraine, it can be
concluded that as of October 2017, among 146 concession
agreements only 5 contracts were concluded for 10 years,
another contract -for 12 years , the remaining contracts
were concluded for the period of 25-49 years. The contracts
with the term of 10-12 years were concluded in 2008-2012
and they are still prevailed. In turn, concessionaires (as a
creditor), concessionaires (as a debtor), territorial
communities see only interim results of the state and
communal property transfer to a concession, and the final
consequences of such a transmission can only be guessed.
The question therefore is whether the possibility of
transferring objects to a concession for 50 years can be
accepted as legitimate. In our opinion, such a term is too
large and it needs to be reduced, because the lack of fully
implemented concession contracts does not permit to draw
a forward-looking, economic forecast for concluded
contracts, as well as contracts that may be concluded in the
future.
Underlying a need to reduce the maximum term for
which public ownership objects may be transferred to a
concession, we consider it necessary to appeal to the
legislation of foreign countries in order to analyze the
provisions of their laws regarding the terms for which
concession contracts may be concluded.
For example, the Law of the Republic of Kazakhstan "On
Concessions" (Law of the Republic of Kazakhstan On
Concessions № 167-III, 2006, July 7) stipulates that a
concession agreement shall be concluded for up to 30 years.
In its turn, the Federal Law of Russian Federation "On
Concession Agreements" does not provide for boundary
string for concession contracting and establishes that the
term of the concession agreement is determined by the
concession agreement taking into account the term of the
creation and (or) reconstruction of the object of the
concession agreement, the amount of investment in the
creation and (or) reconstruction of the object of the
concession agreement, the payback period of such
investments, the period of receipt by the concessionaire (as
a debtor) of the gross revenues determined by the
concession agreement, the term of execution of other
obligations Concessionaire (as a debtor) and (or)
concessionaire (as a creditor) under a concession1
agreement (Federal Law of the Russian Federation On
Concession Agreements №115-FZ, 2005, July 21).

In accordance with paragraph 1. part 1 of Art. 5 Federal Law of
Russian Federation
"On Concession Agreements" Russian
Federation can be the concessionare, on whose behalf is the
Government of the Russian Federation or an authorized federal
executive body, or a body of executive power or local government.
1
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We believe that the term of the concession must be
determined taking into account: the period of operation of
the concession object and the term of its depreciation; the
period necessary for the concessionaire (as a debtor) to
reimburse the investments invested in the concession object
and getting a certain level of profit; the term necessary to
achieve the goals and tasks of the concession, as well as the
characteristics of the scope and social importance of the
project, which are carried out under the terms of the
concession.
Taking into account the foregoing, the maximum term
for which concession contracts may be concluded, in our
opinion, should be 25-30 years. In this case if the
concessionaire (as a debtor) honestly fulfills the conditions
of the concession agreement, the law should provide for the
possibility of prolonging the concession agreement on the
same concession object without concession contest. In
particular, the possibility of concluding a new concession
agreement is stipulated by the law of the Republic of Belarus
"On Concessions" (Article 33 of the Republic of Belarus Law
"Ab kantsiya") (Law of the Republic of Belarus On
Concessions №63-Z, 2013, July 12), the Law of the Republic
of Kazakhstan "On Concessions" (Item 2 of Part 2 of Article
23 of the Republic of Kazakhstan - Қазақстан
Республикасының Заңы «Концессия туралы») (Law of
the Republic of Kazakhstan On Concessions № 167-III, 2006,
July 7), Part 1 of Art. 14 of the Republic of Moldova Law "On
Concessions" (Law of the Republic of Moldova On
Concessions №534- XIII, 1995, July 3).
An analysis of the essential conditions of the concession
contract, which are enshrined in Art. 10 of the Law of
Ukraine "On Concessions", as well as the content of
concession contracts, give grounds to consider that
regardless of the sphere of economic activity in which the
concession agreement is entered into, the list of essential
conditions of such an agreement need to be supplemented
by several important points: 1) the obligations of the
concessionaire (as a debtor) regarding the use of new highly
effective technologies at the facility; 2) the forms of
concessionaire's (as a creditor) monitoring of compliance
with the conditions of concession agreement by other part;
3) standards of goods (works, services) quality provided by
the concessionaire (as a debtor); 4) requirements for the
protection of the environment; 5) mutual obligations of the
concession agreement parties to develop the social and
transport infrastructure of the transferred object.
It is also necessary to pay attention to the provisions of
Art. 15 of the Law of Ukraine "On Concessions", which does
not provide for the possibility of unilateral refusal to execute
a concession contract. The Law only states that at the
request of one of the parties, a concession contract may be
terminated by a court decision in the case of parties failure
in the fulfillment of their obligations and on other grounds
stipulated by the laws of Ukraine (The Law of Ukraine On
concessions № 997-XIV, 1999, July 16). In our opinion, the
formulation of the article "..concessional agreement may be
terminated ... on the other grounds provided for by the laws
of Ukraine" is abstractive, and does not give to the subject of
management the idea of a complete list of circumstances
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whose occurrence may cause the termination of concession
contract. Therefore, in connection with the foregoing, we
propose to consolidate in the Law of Ukraine "On
Concessions" a list of circumstances whose occurrence may
cause the termination of concession contract at the request
of one of the concession parties.
In order to prevent the early termination of concession
contracts, we propose to consolidate in the Law of Ukraine
"On Concessions" a norm that would allow amendments to
the concession contract during its term of validity. Such
changes can be related to an increase in the investment
amount, a changes to the project of construction or
operation of a concession facility which require the use of
goods (works, services) that were not provided for by the
terms of the contract.
The economic and legal nature of the concession
contributes to the simultaneous displays of the public-law
and private-law characteristics of the defined phenomenon
and ensures effective development of the public sector of
economy by involving private investment and innovation
resources on mutually-beneficial terms and conditions. In
order to significantly improve the legal regulation of
concession activity in Ukraine, it is necessary to amend
existing concession legislation, create a publicly guaranteed
appropriate investment climate, and ensure proper control
over the implementation of concession agreements.
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